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501 Capital Circle, NE
Tallahassee, FL. 32301
June 18 ,2008

Chris Milson
15 Choctaw Trail
Elkland, MO 65644

Dear Chris,

Enclsed is my §2255. It is in regards to law enforcement misconduct by
Jason O'Bannon, a police officer who was later convicted and sentenced

for improper conduict with witnesses or witness tampering. It was sug-

gested I put my brief online for public viewing purposes. Therefore, I
give you full permission to publish the brief on the internet or to use
in any manner in which you see fit.

Thank you for your help.

Sincerely,

Wil o=

Melinda Morris
#08760~-032
FCI Tallahassee



UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF KENTUCKY

'MELINDA MORRIS,

Petitioner,

V. Case No: 6:07-cv-280-KKC
Crim. No: 6:03-cr-00035-KKC
UNITED STATES OF AMERICA,

Respondent.

MEMORANDUM OF LAW IN SUPPORT OF MOTION TO VACATE, SET
ASIDE, OR CORRECT SENTENCE BY A PERSON IN FEDERAL CUSTODY
PURSUANT TO 28 U.S.C. §2255

COMES NOW THE PETITIONER, Melinda Morris, pro se, pursuant
to 28 U.S.C. §2255, and files this Memorandum of. Law in support
of*her Motion to Vacate and Set Aside her Sentence in Criminal
Case No: 6:03-cr-00035-KKC.

As a matter of introduction, the Petitioner (hereinafter
"Morris"), respectfully submits to the district court that
the events which transpired in the instant case constitute a
denial of her right to effective assistance of counsel as
guaranteed by the Sixth Amendment to the U.S. Constitution.

In addition, Morris's rights under the Fifth and Sixth Amendments
guaranteed her the right to notice in an indictment and to be
informed of the nature and cause of the accusation. Finally,
Article III to the U.S. Constitution guarantees the presence

of an impartial adjudicator. These errors were not merely
procedural, instéad they substantially infringed upon Morris‘s

Constitutional right to due process of law. At a minimum,

Morris requests a hearing to be held on these issues.



Per the Supreme Court in Haines v. Kerner, 404 U.S. 519,

pro se pleadings are to be construed and held to a less stringent
standard than formal pleadings drafted by lawyers; if the Court
can reasonably read pleadings to state & valid claim on which
litigantvcould prevail, it should do so despite failure to cite
proper legal authority, confusing legal theories, poor syntax,
and sentence structure, or litigant's unfamiliarity with pleading
requirements.

Morris respectfully urges this Honorable Court to grant all
and the most liberal considerations with respect to her 28 U.S.C.
§2255 Brief in Support of her Motion. Morris is ‘not an attorney,
and is proceeding pro se, to safeguard her Constitutional rights
aﬁa in the best interests of justice.

For it is the Sixth Circuit which has ruled, "A central tenet
of our republic--a characteristic that separates us from totali-
tarian regimes throughout the world--is that the government and
private citizens resolve disputes on an egual playing field in
the courts. When citizens face the government in.thé federal
courts, the job of the judge is to apply the law, not to bolster

the government's case." See Beaty v. United Statés, 937 F. 24

288 (6th Cir., 1991).

STATEMENT OF JURISIDICTION

Federal law provides an avenue for those whose sentences
have been lengthened unconstitutionally. Title 28 U.S.C. §2255
is a statute that provides a remedy for redress of federal

constitutional violations in a federal court. "A prisoner in

y
“

custody under sentence of a court established by ‘an Act of



UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF KENTUCKY

MELINDA MORRIS

Petitioner,

V. Case No: 6:07-cv-280-KKC
Crim. No: 6:03-cr-00035-KKC

UNITED STATES OF AMERICA

Respondent.

MOTION FOR LEAVE TO FILE INSTANTER ENLARGED
MEMORANDUM OF LAW IN SUPPORT OF 28 U.S.C.
§2255

COMES NOW, the Petitioner, MELINDA MORRIS, Pro se, to
hereby and respectfully request this Honorable Court to grant
her Motion for Leave to File Instanter Enlarged Memorandum of
Law in Support of 28 U.S.C. §2255. |

Petitioner requests the Court to exercise leniency in the
interpretation of the complex Constitutional and statutory
issues presented herein. Petitioner brings her claims Qithout
the formal training of legal drafting as an attorney. Accordingly,
she seeks for "liberal construction" of the pleading not to have
the motion scrutinized for the technical excellence that practi-

cing attorneys are held to. See Haines v. XKerner, 404 U.S. 519,

92 S. Ct. 594 (1972).
In support of her Motion, Petitioner avers: Petitioner
enters this Court in good faith, with issues that are relevant

to her case which exceed the court's page limitation imposed

/1/
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by the court's local rules. Petitioner makes her claim that
giveﬁ the numerous and complex issues iﬁvolved in her moﬁion,
it is impossible to stay within the limitations of the page
limit rule.

To deny her right to be heard would deny Petitioner's right
for redress of grievances, as guaranteed by the First Amendment
Right included in the U.S. Constitution.

Therefore, the Petitioner respectfully urges this Honorable
Court to grant her Motion for Leave to File Instanter Enlarged

Memorandum of Law in Support of 28 U.S.C. §2255.

Respectfully Submitted,

) ‘ p -
Date: 0 NoV, 200+ %/M ﬂﬂ/L//O/UV?J
! Melinda Morris, Pro Se
#08760-032
Federal Correctional Institution
501 Capital Circle,NE
Tallahassee, Florida 32301

T
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Congress claiming the right to be released upon the ground that
the sentence was imposed in violation of the Constitutional or
laws of the United States...may move the Court which imposed the
-
sentence to vacate, set aside, or coréect the sentence..." per
28 U.S.C. § 2255. Morris believes her best opportunity to obtain
fair and substantial justice regarding her sentence is through
this petition, as the Federal Courts have historically served as
a safety net for those who have had their constitutional rights
violated.

STATEMENT OF ISSUES

I. INEFFECTIVE ASSISTANCE OF COUNSEL.,

ITI. PROSECUTORIAL MISCONDUCT.

III. ABUSE OF JURISDICTION & DOUBLE JEOPARDY.

IV. SENTENCE THAT WAS MISCALCULATED, UNREASONABLE, AND ILLEGAL.

STATEMENT OF FACTS

On May 21, 2001, Morris was arrested and charged with traf-
ficking in a controlled substance, later specified as meth-
amphetamine, by the Whitley County Circuit Court, State of
Kentucky, in Docket NO. 6:02-CK-0081-02. By the time of sentencing
in the case on December 8, 2003, Morris had served approximately
14 months of time on it. At the advice of counsel, she pled
guilty in July, 2003, as Morris understood that she would receive
a sentence of time served and probation. Instead at sentencing
on December 8, 2003, she received a sentence of 5 years.

On May 22, 2003, the federal government entered the case,
using the same conduct as the state case as the basis for th?ir

charges, by filing an indictment for Morris and two co-defendents



William Faulkner and Randy Fox, charging 13 counts under 21 U.S.C.
1§ 846 for conspiracy to manufacture over 50 grams and to distribute
over 500 grams of methamphetamine. OnewJune 26, 2003, a super-
seding indictment was entered chargingﬁiS counts and adding three
defendants, Justin Lundy, Troy Ramsey and Brandy Lawson. Ar-
raingnment was held on July 10, 2003, and attorney Hunter Payne
was appointed as defense counsel to Morris. She pled not guilty.
A Motion to Continue was filed on July 16, 2003, with counsel
filing a Motion to Withdraw on July 22, 2003. The motion was
granted on July 25, 2003, and attorney Samuel Castle was appointed
as counsel. On July 30, 2003. Gordon is appointed August 18, 2003.
All of the defendents were residents of Kentucky. According
to Kentucky State Police Uniform Offense Report records, '"There
is no physical evidence in this case" (See Exh. A). All alleged
conduct was committed inside the state of Kentucky.
On December 15, 2003, Morris entered into a Plea Agreement
for Counts 1 and 2, under 21 U.S.C. § 841(a)(1) and § 846. A Pre-
sentence Report (hereinafter "PSR") was prepared in which the base
offense level was calculated to be 32, as further based on the
estimated quantity of 75.81 grams of actual methamphetamine
Kentucky State Police chemists theorized could be produced. Three
levels were added, as included in the Plea Agreement, pursuant to
U.S.5.G. § 2D1.1(b)(5)(B), as the offense "involved the manufacture
of methamphetamine which created a substantial risk of harm to
human life." Included in the PSR, but not included in the
indictment or the Plea Agreement, were an additional two poin@s
because of the presence of a firearm, for an adjusted offense

level of 37. Three points were subtracted for the acceptance of
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responsibility for a total offense level of 34. The Criminal

History Level was determined in the PSR to be a Category III
based on a number of misdemeanors, mostly constituting traffic
violations, totaling 6, which were reduced to 4 under §4Al.1l(c),
having no effect on the category. The sentencing range, there-
fore, on a level 34, Category III, was 188-235 months.

On April 29, 2004, at the sentencing hearing, the court
noted that there was one objection filed with respect to the PSR.
The objection, in part, concerned a gun enhancement over a gun
which Morris was unaware was present, and as the result, denied
to be part of "relevant conduct®. Objections to the PSR were
overruled, because AUSA Smith represented to the court that
Mgrris had previously pled to the state offense which had alleged
there was a gun present. No evidence to support this claim was
presented by AUSA Smith. Morris did not plead guilty to a gun
offense in the state charge. The court sentenced Morris based on
sentencing guidelines to 188 months, but reduced the sentence to
185 months and twelve days, crediting her with the four months and
18 days she had already served on the state charge. She was also
sentenced to five years of supervised probation. Morris had been
serving her respective sentence since December 8, 2003.

On May 12, 2004, Morris, through counsel, filed a Notice to
Appeal. Morris won the appeal, with her sentence ordered to be
remanded for resentencing consistent with Booker.

On August 10, 2006, Morris was resentenced by the district
court. At the resentencing hearing, objections were again made

Yu

by counsel regarding the gun enhancement. Morris was resentenced



to 174 months under Booker to what appeared to be a reduction of
14 months, until it was later clarified by the court on the
record to be calculated from the date she was originally sentenced,
which was April 29, 2004, making it a‘reduction of only 11 months.
The district court again refused to remove the gun enhancement.

The sentence is now being collaterally attacked pursuant
to 28 U.S.C. §2255. The motion under §2255 was filed on a timely
basis, within the 12 month period allowed from the date of the
resentencing. This Memorandum of Law and Arguments are being
filed within the 90 day extension permitted by the district court
of November 30, 2007.

ARGUMENTS

In order to succeed in a §2255 Motion, the Petitioner must
show that the adjudication of a claim in federal court resulted
in a sentence that was imposed in violation of the Constitution
of laws of the United States, or that the court was without
jurisdiction to impose such a sentence. The Constitution, as
the framework from which all Federal law springs, must not be
violated as applied to Morris.
I. PETITIONER'S SIXTH AMENDMENT RIGHT TO EFFECTIVE COUNSEL WAS

DENIED LEADING TO AN UNKNOWING PLEA AND UNLAWFUL SENTENCE

As an initial matter, Morris notes that she did not appeal
this claim, because, generally, an appellate court does not
consider ineffective assistance of counsel claims on direct appeal.

Massaro v. United States, 538 U.S. 500, 504, 155 L Ed 24 714,

123 S. Ct. 1690 (2003), has ruled that "[iln light of the way

ALY

our system has developed, in most cases a motion brought under



[28 U.S.C.] §2255 is preferable to direct appeal for deciding

. claims of ineffective counsel. Morris believes the only issue
raised on her behalf upon appeal was in rega:ds to Booker, as

she was resentenced in consideration of Booker. She made repeated
requests to counsel during the preparation of this §2255 for a
copy of the Brief filed at the Sixth Circuit Court of Appeals

and the resulting Opinion, but was ignored, never receiving a

copy of either filing. Further, the case number from the appeal
was never referenced on the district court docket as is done in
other district courts throughout the United States.

The Sixth Amendment to the United States Constitution
guarantees that criminal defendants are entitled to the assistance
of counsel in presenting their defense. The Supreme Court has
mandated, "The right to counsel is a fundamental right of criminal
defendants; it assures the fairness, and thus the legitimacy, of

our adversary process." See Kimmelman v. Morrison, 477 U.S. 365,

374 (1986); see also U.S. Const. Amend. VI. Furthermore, the

Court has recognized that "the right to counsel is the right to

effective assistance of counsel." See McMann v. Richardson, 397
U.s. 759, 771 (1970) (emphasis added). |

To succeed on a claim of ineffective assistance of counsel,
a defendant must show that his "counsel's conduct so undermined
the proper function of the adversarial process that the trial
cannot be relied on as having produced a just result." See

Strickland v. Washington, 466 U.S. 668, 686, 104 S. Ct. 2055,

2063 (1984). The Strickland Court went on to hold that in order

Tu

for a defendant to prevail on an ineffective assistance of counsel



claim, he must satisfy a two-prong test. Id. A defendant sheuld
. demonstrate that the representation he received "fell below an
objective standard of reasonableness" and "a reasonable probability

that but for counsel's unprofessional érrors, the results of the

proceedings would have been different.”" Strickland, 466 U.S.
at 688, 694.

A court reviewing a claim of ineffective assistance must
determine whether a reasonable probability exists that, but for
counsel's unprofessinal errors, the results of the proceedings
would have been different or whether the result was fundamentally

unfair or unreliable. Id. (citing Lockhart v. Fretwell, 113 S.

Ct. 838 (1993)). Ultimately, the Strickland test requires

céurts to focus upon whether counsel's performance was sufficient
to ensure the fundamental fairness of the proceeding. Id.
However, the prejudice that must be shown need not be anything

more than something as small as one additional day in jail.

See Glover v. United States, 531 U.S. 198 (2001).

"It is the client's right to expect that his lawyer will use
every skill, expend every energy, and tap every legitimate resource
in the exercise of independent professional judgment on behalf of
the client and in undertaking representation of the client's

interests." See Frazer v. United States, 18 F. 3d 778, 785 (9th

Cir., 1994).

In the context of guilty pleas, the U.S. Supreme Court
announced that counsel must give objectively reasonable advice
before the presumption of effectiveness will be applied. Sees,

Hill v. Lockhart, 474 U.S. 52, 106 S. Ct. 366 (1985). Ineffective




assistance of counsel at the plea stage of a proceeding will

- render the plea involuntary, and hence invalid. Id. at 56. The
Supreme Court has held that the prejudice prong in guilty plea
cases focuses on whether counsel's congiitutionally ineffective
performance affected the outcome of the plea process. Id. at 59.
In other words, in order to satisfy the "prejudice" requirement,
the Petitioner must show that a reasonable probability exists, but
that for counsel's errors, he would not have taken the course of
action that was embarked upon. Id. Additionally, the ABA Standards
Relating to the Administration of Criminal Justice provides that,
"it is unprofessional conduct for the lawyer to understate or
overstate the risks, hazards, or prospects of the case to exert
uhdue influence on the accused's decision as to his or her plea."”

Standard 4-5.1(c)(1979). "Although Strickland dealt with a claim

of ineffective assistance in a capital sentencing proceeding, the
same two-part standard has been held to apply to ineffective
assistance claims arising out of the plea process." See Tahamtani

v. Lankford, 846 F. 2d 712, 714 (1lth Cir., 1988)(citing Hill v.

Lockhart, 474 U.S. 52, 106 S. Ct. 366, 88 L. Ed. 24 203 (1985).
In the instant case, Morris suffered from "musical chairs"
in regards to the assignment of defense counsel, with one defense
counsel after another seeking to be terminated was replaced with
yet another attorney. After Morris met with defense attorney
Hunter Payne at his office and having begun the process of
establishing an attorney/client relationship, she was approached
by Mr. Payne and informed that he was withdrawing as counsel @ue

s

to a "conflict of interest”. When Morris asked if the "conflict"



was due to another co-defendant, she was told "no". Morris was
‘going through a complicated pregnancy at an advanced age. Her
pregnancy was causing an unavoidable roller coaster of emotions
and instability. London, the town in thch Morris was indicted,
is a small town, where everyone knows each other. Morris's ex-
husband is from London and has been employed by the National Guard
full-time for almost 30 years. His brother was the chemist for
the state police crime lab. When Morris was going through a
custody battle with her ex-husband, the first judge, the Honorable
Carnahan, withdrew from the case due to a "conflict of interest"
because he had been the judge presiding on the divorce. Steve
Cessna, the attorney that Morris had hired for the custody battle,
had accepted a retainer from her , heard her side of the story,
even appearing in the docket as counsel of record, until the day
before the heariné when he withdrew. Cessna kept the retainer.
The case was postponded, with Morris obtaining new counsel, Sam
Begley. When the date for the reset hearing arrived, Morris ap-
peared . in court, at which time Steve Cessna was on the bench as
the presiding judge. Cessna motioned for Morris to approach the
bench at which time she was advised that she had already lost
custody as the hearing had already been held and she missed the
date. As the result, Morris has good reason to view any attorney
with suspicion given the politics and social dynamics in the area.
In the instant case, the same as with the first defense
counsel appointed, the second attorney appointed, Sam Castle,with-
drew due to a "conflict of interest".  This occurred during %

Morris's initial consultation with Castle. On August 18, 2003,

-10-~-



the court appointed the third defense counsel, Derek Gordon. This
attorney remained with Morris through her appeal, however, the
docket indicates that Gordon made no request for discovery, unlike
the defense attorneys for all of her cdidefendentSi (Refer to dis-
covery requests for: Lawson, R. 33, 34, 35; Lundy, R. 59, 60, 61:
Faulkner, R. 67; Fox, R. 71, 73; Ramsey, R. 77). Most of the
discovery process had been completed by the other attorneys prior
to the time that Gordon was even appointed as Morris's counsel.
Further, plea negotiations had already begun and deals were being
made. Gordon merely placed a plea agreement in front of Morris
and told her to sign it. Gordon conducted no investigation
whatsoever prior to inducing Morris to sign the plea agreement.

In unique circumstatnces, where there is the actual breakdown
of the adversarial process, a court may presume counsel's in-
effectiveness wifhout resorting to the two-prong test set forth

in Strickland. In United States v. Cronic, 466 U.S. 648 (1984):

Kimmelman v. Morrison, 477 U.S. 385, 106 S. Ct. 2574, the Supreme
Court held tﬁat in addition to counsel's failure to conduét his
own investigation, there was no effort made to investigate the
government’s case, and this falls below the minimum standard of
competent representation. The Court noted that the adversarial
testing process generally will not function unless the defense
has done some investigation into the prosecution's case and into
various defense strategies. Preparation consists of more than
showing up and giving a good performance, if the truth-seeking
process is to play some role in the criminal justice system.%

Defense attorneys must explore the truth, so that, if there is

~11-



exculpatory evidence in favor of their client, they can present it.

Failure to investigate the facts is unconscionable and falls
below the level of performance required by the Sixth Amendment.

See Evitts v. Lucey, 469 U.S. 387, 394,104 S. Ct. 830, 835;

Phillips v. Mills, 1999 U.S. Lexis 20628 (6th Cir., 1999).

In the instant case, when Morris first met with Gordon, she
was very apprehensive. She was expecting her child within the
month, facing a federal felony charge, and did not even have a
reliable lawyer three months after the indictment was entered.

At her first meeting after his appointment on August 18, 2003,
Gordon asked Morris if she could give the government information.
If so, she would be entitled to a downward departure. Morris

had gone through a drug rehabilitation program (refer to PSR) and
had started her life over. Morris had not been around any
criminal activity since leaving the Layne House (rehab) in August,
2002, As the result, Morris had no information to provide to
Gordon. Gordon indicated that she was the first client he had
ever had that had not received a downward departure. As Morris
was the last one to obtain defense counsel, she could not have
provided any "new" information to that of the other co-defendents
before her. Morris was made to feel that if she couldn't provide
information, she could expect no help from Gordon.

Counsel has "the overarching duty to advocate the defendant's
cause...to consult with the defendent on important developments"
and to "make reasonable investigations or to make a reasonable

«

decision that makes particular investigations unnecessary."

Strickland, 466 U.S. 668, 104 S. Ct. 2052, 2064-74.

-12-



Whenever Morris would call Gordon, she would be told that
he was out or in a meeting and that he would return her call,
which he never did.

Morris was incarcerated on Decemger 8, 2003, for her state
conviction. Morris spent one night in the Whitley County Jail
and was transferred to the Clay County Detention Center (CCDC)
the next day. Gordon visited Morris at CCDC, bringing the Plea
Agreement with him. Morris was expecting Gordon to go over the
Plea Agreement with her, but he said he was in a hurry. Morris
quickly read the agreement, but questioned Gordon as to the
amount of time that would be imposed. Gordon specifically advised
Morris that the agreement with the prosecutor was for 10 vears,
and that when the PSR was done, an additional 2 years would be
added for her criminal history of misdemeanors for a total of 12
years. Based on this representation, Morris signed the Plea
Agreement. Morris submits that she should have been entitled to
believe defense counsel's representations made to induce her to
sign the Plea Agreement.

"We believe that when an attorney makes a significant rep-
resentation of fact to his client, such as of a promise by the
Assistant United States Attorney and the terms of that promise,
the client is entitled to believe him. If this assumption cannot
be indulged, the negotiations sanctioned under Rule 11 will be
seriously impeded. There is accordingly a duty on attorneys to

make sure whenever participating in plea bargaining proceedings,

b
T

which are under the close scrutiny of the court, that any

information they convey to their client is accurate and complete

-13-



and that they understand what the applicable law and rules are.
Failure to adhere to professional standards in this regard is no
minor imperfection, and in our view constitutes grounds for
questioning an attorney's continued fitness to represent clients

in the federal courts." See McAleney v. United States, 539 F. 2d

282, 286-287 (2nd Cir., 1976).

Morris was suffering from post partum depression when she
signed the Plea Agreement and had recently been removed from
everything she held dear. She left an aging mother of 80 years
old and a three-month o0ld baby. When Morris asked Gordon as to
why‘there was not a set number of years contained in the Plea
Agreement, she was told the government never puts that in a plea
agreement.

Plea agreements should be entered into voluntarily and in-
telligently in order to satisfy due process. A Plea Agreement
should not be sustained if it rests on a guilty plea that is the
result of coercion. When deception is used to make the situation
appear hopeless, this can cause coercion. A lawyer should review
all important provisions with his client before proceeding to an
agreement. Jail records would verify that there was only ap-
proximately 15 minutes of visitation between Gordon and Morris.
There is a duty on the attorney to make sure, whenever participat-
ing in a plea bargaining proceeding, that any information he
conweys to the client is accurate and complete and that he/she

understands what applicable law and rules are; and failure to

T«

adhere to professional standards in that regard constitutes

grounds for questioning attorney's continued fitness to represent
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clients in Federal Court (See Federal Rules of Criminal Procedure,
Rule 11, 11(4), 18 U.S.C.A.).
"Defendant is entitled to counsel whose undivided loyalties

lie with his client." See United States v. Ellison, 798 F. 24

1102 (7th Cir., 1986).

Motions for continuance had been repeatedly requested by the
various defense attorneys and granted by the court. The timing
of the rearraignment, as driven by defense counsel, was suspect
in that it immediately followed Morris's sentencing on state
charges on December 8, 2003, which were based on the same conduct
during the same timeframe.

In reference to the PleabAgreement, defense counsel was
incompetent. There was no nexus to interstate commerce to support
a federal crimihal charge. Further, the charges, being duplicative
of the state case, were clearly a violation of double jeopardy.
Any functioning or competent defense counsel should have readily
recognized these fatal defects to the federal government's case.
Instead, Morris suffered from defense counsel that had to be
contacted by the court when he failed to appear at the rearraign-
ment on December 15, 2003 at 9:30 a.m. (TR 3, R. 188). The Clerk
of Court advised that Gordon would be able to make it into court
around 11:15 a.m. (TR 33, R. 188). Gordon blamed his non-
appearance on some kind of "misunderstanding" when court was
resumed at 11:30 a.m. (TR 34, R. 188).

The Sixth Circuit has held that the Double Jeopardy Clause
protects against a second prosecution for the same offense after

conviction or acquittal, and against multiple punishments for the

-15-



same offense. See Palazzolo v. Gorcyca, 244 F. 34 512 (6th cir.,

2001). It is one matter for the federal government to pick up
criminal charges from the state which cannot be proven as has
become routine practice in recent years; it is quite another to
prosecute the same offense again after the state has successfully
prosecuted it and sentenced on it, only to a week later have the
prisoner rearraigned on federal charges against the same conduct,
all with the aid of defense counsel! Such behavior on behalf of
defense counsel is not only ineffective, but incompetent and
further smacks of the type of self-dealing and personal "conflicts
of interest" which occurred in the Morris custody battle to unjust-
ly. deprive Mrs. Morris of her right to be heard whatsoever so that
hef ex-husband might be granted custody of her child without due
process. Gordon's representation of Morris can be said to have
furnished a '"net negative" to the defense.

In Matthews v. Arbramajutys, 319 F. 3d 780 (6th Cir., 2003),

it was found where defense counsel presented no available alibi
witnesses or favorable admissible evidence, his performance was
deficient to the point of furnishing a "net negative" to the

defense. Such a demonstration satisfies the Strickland test as

it relates to professional competence.

In other words, in the instant case, as it was a violation
of double jeopardy and it also lacked federal jurisdiction,
Morris was prejudiced by a sentence that was over 10 years more
than the state sentence and a sentence which should have never

been imposed as it is an unconstitutional and therefore illegai

sentence.
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Other evidence of defense counsel's ineffectiveness were in
.regards to the fact he made no move to question or object to any
of the contents in the Plea Agreement. The drug quantity was
merely estimated, as no "actual methamphetamine" was ever found
by law enforcement on Morris. Counsel also made no move to object
to the 3 level enhancement for a "substantial risk of harm to
human life". There was no evidence ever presented by the prosecu-
tion to support such an enhancement, and in the absence of any
such evidence, other federal district courts do not routinely
add such an enhancement. This enhancement further served to
negate any beneficial effect the 3 levels granted for acceptance
of responsibility might have accorded Morris, considering it saved
tﬁe government the expense of a trial. This enhancement malicious-
ly added 43 months to Morris's sentence (Level 32, Category III at
151-188 months vs Level 29, Category III, at 108-135 months).

According to Arredondo v. United States, 178 F. 3d 778 (6th

Cir., 1999), sentencing courts are required to err on the side of
caution when.calculating drug quantiﬁies. Morris was deprived of
this protection by non-functioning defense counsel.

Gordon was also ineffective in regards to the PSR process.
During the interview, Morris needed the advice of counsel and
turned to confide in him, but he was asleep. Morris was very
embarrassed. U.S. Probation Officer, Lisa Chapman, acted con-
fused and embarrassed as well. The PSR interview was conducted
at the Kentucky Correctional Institute for Women on February 2,
2004 (see Exh. B). This interview was done in the general visiting

AL

area where there are cameras. Gordon's actions would have been
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on tape.

Prior to sentencing on April 29, 2004, Morris was informed
by Gordon that bhe results of the PSR were in and that she had
been enhanced three more years due to ; gun. Morris indicated
there was no legitimate basis for such an enhancement as she had
been unaware of any gun, and Gordon said it would be o.k. as he
was going to object to it at sentencing.

At bhe sentencing hearing on April 29, 2004, the court notes
there is one objection filed to the PSR in regards to:

"whether or not the presence of a gun appears to be part of
the relevant conduct related to this offense."

(Court at TR 3, R. 176).
Gordon argues that under USSG 2D1(b),

"that in order for the two-point enhancement to count against
her the government would have to establish by the preponder-
ance of the evidence that the:defendant actually or construc-
tively possessed it and that the possession was during the
commission of the offense, which I don't believe has been

done"
(Gordon at TR 3, R. 176).
Gordon clarifies that in regards to the state charge,

"May 21st, 2001, was part of the conspiracy. she was charged
in state court, for which she's serving a five-year sentence
now on that particular incident. No mention of a gun. Not
charged with a gun. As matter of fact, her first notice
of any weapon in that case was when she received the pre-
sentence investigation report, which is when I first became
aware of it. "

(Gordon at TR 3, R. 176).
Gordon further clarifies the facts,

"She didn't know the gun was there, number one. Number two
is, there's been no notice of this particular gun. Granted,
the government is not prohibited to prosecute in this gourt
because double jeopardy would not apply. However, there's
got to be some kind of indication that there's going to be
a gun. This indictment, Judge, is a -- has, oh, gosh, 15
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counts, 15 separate counts, and not in one of those counts
is that particular incident mentioned."

!(Gordon at TR 4, R. 176).

It is at this point that Morris wouild submit that this
stipulation on the record by defense counsel regarding "double
jeopardy would not apply" was most likely deliberate so that he
might aid the prosecution in maintaining the jurisdiction neces-
sary to proceed to sentencing, an unconscionable act of betrayal
to his charge. It is one matter to be incompetent, it is con-
siderably worse to know better, yet act deliberatley dislovyal.

The Supreme Court has held that reversal is mandated if
prejudice is proven on attorney-client relationship. See United

States v. Morrison, 449 U.S. 361, 66 L. Ed. 2d 564, 101 S. Ct.

665 (1981).
Gordon describes the circumstances surrounding the gun:
"And there was =~-- apparently, this gun, Judge, was underneath
a couch which was apparently in this room. But she had no
indication of it, no knowledge of it, and she was not charged
with it."
(Gordon at TR 8, R. 176).

AUSA Stephen Smith rebuts Gordon's argument, falsely claiming
on the record that Morris had "three days prior to her coming in
here" to plead guilty on December 15, 2003, "entered a plea down
in Whitley Circuit Court to this offense...[that] she possessed a
.38-caliber handgun" (TR 9, R. 176).

Gordon attempts to correct AUSA Smith on the record:

"She was sentenced three days before she entered a plea in
this case, but the plea had been some period before that."

(Gordon at TR 13).

"But there was absolutely no mention of a gun in state court.
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We weren't provided anything concerning this gun. And to
now bring up this incident and assess two points when she's
already serving a five-year sentence I think is a bit much,

especially in the fact that we haven't -- we haven't gotten
any notice of it until we got the PSI." "And from what I
understand, I'm not even sure the gun is even -- is even

available."
(Gordon at TR 14).

The judge holds that §1B1.3 requires the court to look at
all relevant conduct and erroneously determines based on AUSA
Smith's fraud upon the court that the defendant "had pled to an
offense which alleges that there was a gun present" (Court at TR
10, R. 176). The court further clarifies that according to
USSG §2D1.1, "it's the defendant's burden to show that it was
c%early improbable that it was connected to the drug offense" (TR
10; R. 176). AUSA Smith's misconduct improperly shifted the
burden to Morris to show the weapon was not associated with the

drug activity. See United States v. Hill, 79 F. 34 1477, 1485

(6th Cir.), cert. denied, 519 U.S. 585 (1996).

In addition, United States v. Lang, 333 F. 3d 678, 682 (6th

Cir., 2003), has held that if a defendant objects to a material
fact in the PSR but‘offers no evidence beyond a bare denial, the
district court may properly rely on the facts found in the PSR.
This issue could have been easily resolved had Gordon brought
the evidence to the court's attention that the state conviction
was not based on a gun charge against Morris and that she had not
pled guilty to a gun charge in it. Incredibly, Gordon does not
even bring this evidence to court at the resentencing of Morris
over a year later on August 10, 2006. Gordon continues to obgect

to the gun enhancement but provides no evidence (TR 2-3, 8/10/06
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hearing). Even defendants are expected to know the law; certainly
}a criminal defense attorney should be aware of the caselaw in his
own circuit!

Morris was improberly prejudiced gy a federal prosecution
which should have never been maintained had she had functioning
defense counsel due to a lack of jurisdiction and double jeopardy.
She was improperly prejudiced with enhancements in a Plea Agree-
ment that unfairly increased her sentence. Then she was slammed
for the third time with a gun enhancement, which has only been
maintained to date by prosecutorial misconduct and collusion by
defense counsel, causing her sentence to be unjustly increased
bY another 37 months (Level 34, Category III at 188-235 months
vs. Leve1‘32, Category III. at 151-188 months).

Morris acknowledges that she stated during her rearraignment
that she understood the punishment to be "not less than 10 years"
(TR 43, R. 188). Although the judge held a piea hearing, this is
far from dispositive of the issue. That is because the Supreme

Court opinions in Machibroda v. United States, 368 U.S. 487, 825

S. Ct. 510, 7 L. E4d 2d 773 (1962) and Fontaine v. United States,

411 U.S. 2113, 93 S. Ct. 1461, 36 L. E4d. 2d 169 (1973) indisputably
teach that the barrier of that hearing and the plea or sentencing
proceeding record, although imposing, is not invariably insur-

mountable. Id.; see also Moore v. Michigan, 355 U.S. 155, 78 S.

Ct. 191, 2 L. Ed. 24 167 (1957); Herman v. Claudy, 350 U.S. 116,

76 S. Ct. 223, 100 L. Ed. 126 (1956); Taylor v. United States,

193 F. 2d 411 (10th Cir., 1952) (However regular the proceediﬁgs

at which a defendant signed a waiver of indictment, declined
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assistance of counsel, and pleaded guilty might appear from the
. transcript, it still might be the case that the defendant did not
make an intelligent and understanding waiver of his constitutional
rights). ‘

Clearly, counsel's ineffectiveness led to Morris entering an
unknowing and involuntary plea. A guilty plea must be made

knowingly, voluntarily, and intelligently. See Boykin v. Alabama,

395 U.S. 238 (1969). In order to plead voluntarily, a defendant
must know the direct consequences of his plea, including the

actual value of any commitments made to him. See Mabry v. Johnson,

104 S. Ct.2543, 2547 (1984).

In the instant case, Morris's plea was not an intelligent
choice among alternative courses of action. Morris did not derive
a single benefit from entering the plea, as she would have faced
the same statutofy sentence had she proceeded to trial and been
found guilty. She would have, however, had the benefit of forcing
the prosecution to provide evidence that she had indeed possessed
the gun that added over 3 years to her sentence, or that they
could prove federal jurisdiction. Instead, based upon counsel's
false promises regarding the agreement with the prosecutor as to
sentence. length and his incompetence and even collusion in failing
to provide the simple evidence to have rebutted the enhancement,
combined with Morris's lack of knowledge of the true consequences
of pleading guilty, she entered a guilty plea. Had counsel
provided effective assistance, Morris would not have entered a
plea in this case. As such, counsel's assistance was constiﬁq-

tionally infirm, leading to an unknowing, unintelligent, and
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invalid plea.

| As Morris's Sixth Amendment right to effective assistance

of counsel was violated, she submits he; plea must be vacated

and this matter remanded for hearings consistent with the findings
of this court and the constitutional principles of fair play and
substantial justice.

IT. PROSECUTORIAL MISCONDUCT.

Kentucky State Police Detective Jason O'Bannon was assigned
to the multi-task agency called UNITE. It was a task force that
included state police, ATF, DEA, county sheriffs and other auth-
orities. O'Bannon's role was as an undercover narcotics agent.
Héiused his childhood friends and acquantances to facilitate his
position as a "narc". Specifically, in the instant case, O'Bannon
became embroiled in investigation of methamphetamine trafficking
by utilizing his past and current social contacts, networking with
the "good ole boys" who were deeply entrenched in the law en-
forcement social structure of Clay, Whitley, and Laurel Counties.
Kentucky.

The blurring of lines between professional work ethics and
old family allegiances led to the abuse of authority in which
sexual misconduct was committed against Morris. The cultural
environment of this area of Kentucky has a long history of double
standards and cover-ups, sexual favors and impropriety have
flourished within all ranks, departments, and agencies. It has
enjoyed the unspoken approval as an unstated fringe benefit of a
law enforcement investigator's job. The written law prohibitg

explicitedly this type of sexual behavior, but the "blue wall"
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of law enforcement protects those that openly take advantage of
‘ women for sexual favors in return for some partial immunity from
prosecution.

On the other side of the same coig, those women who turned
down O'Bannon's sexual advancements were retaliated against with
prosecution for alleged drug crimes. Conspiracy drug cases would
be easily padded and the deck stacked to include another female
or a minor role participant. In the instént case, the threats
for non-cooperation became reality for Morris.

Det. O'Bannon was raised in Laurel County, Kentucky, and
attended high school at Laurel County High School in London,
Kentucky. At age 17, he would stand across the street with Faye
and Lindsay Mardis's two sons and watch Morris in her front yard
at 405 Whitley Road in London, Kentucky in the years of 1987-89
as she got ready fo ride her motorcycle to work every day.
O'Bannon had stalked her as a teenager, and 3 years later he
encountered her again when Morris was dating State Police Trooper
Gary Martin and State Police Trooper Rick Cloyd. O'Bannon became
jealous when Morris‘dated his cohorts but spurned his overtures.

This history of jealousy became apparent to Morris the day
O'Bannon interrogated her at the Laurel County Detention Center
(hereinafter "LCDC") in the spring of 2002 as his confessions that
day were overwhelming. Morris was hit with blatant sexual in-
nuendos and frank salaciousness that was topped by accusations.
O'Bannon's manners were intrusive and frankly violated her civil
rights. During his interrogation of Morris, he asked her abogt a

mutual acquaintance named Marcella. Marcella had been an employee
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of Faye Mardis and she sang in Morris's wedding. O'Bannon had

not seen Marcella in a few years and did not know anything about
her, but that did not stop him from informing Morris that Marcella
had given him his first "blow job". ﬁorris was repulsed by this
repugnent behavior and informed O'Bannon that she was not inter-
ested in his sex life, however, he replied, "I'm interested in
yours, especially since you like police officers." O'Bannon then
bragged that he knew "all about her" dating two of his associates,
Gary Martin and Rick Cloyd. When Morris rebuffed O'Bannon sexual
advances, she was threatened with prosecution. When Morris then

asked for a lawyer to be present, she was told she did not need

a lawyer, she just needed to "cooperate."

In the summer of 2002, Morris was again confronted by
O'Bannon's sexually deviant behavior. Morris had a court date
and was transpofted to court and questioned by O'Bénnon. Kyle
Kersey, defense counsel, and the Whitley County prosecutor were
both present. At one point, O'Bannon and Morris were left alone
together and again he made sexual cémments to her. His exact words
were, "you really do have very large boobs" while leering at her
chest. Morris was upset by his comment and asked to be taken to
the courtroom.

In August, 2002, O'Bannon visits Morris on her mother's
farm. Morris had moved in with her mother, Jewell Martin, after
returning from the Layne House for rehabilitation Morris was
living a productive and norﬁal life helping her mother with her
businesses and farming. Morris had put her past behind her;gnd

was reestablishing family ties. O'Bannon continued to pursue
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Morris, stopping by her mother's farm on numerous occasions. One
:such occasion, Morris was home and spoke with O'Bannon outside.

He had another man with him that he introduced as an FBI agent.

No identification was shown. Morris had spoken with her attorney,
Bernard Moses, prior to this encounter about O'Bannon's continuing
harassment, including that it was of a sexual nature. Moses had
told Morris to tell O'Bannon to call him if O'Bannon wanted to
talk with her. Morris informed O'Bannon she had nothing to say to
him unless her attorney, Mr. Moses, were present, and that he was
in violation of her Fourth, Fifth, and Sixth Amendment rights.
O'Bannon gave Morris his cell phone number and told her to call
him anytime if she changed her mind, giving her the code number

of "666" for identification purposes.

The final encounter with O'Bannon was on December 15, 2003.
Morris was transported to the Federal Court Building in London,
Kentucky, from the Clay County Detention Cenier where she had
been serving her state sentence. Morris was scheduled to appear
in court to sign her plea agreement, however, at the scheduled
time, her lawyer was not present, causing Morris to have to wait
until he arrived to go to court. Afterwards., Morris was told
by O'Bannon that he would be transporting her back to Clay County
Detention Center. Morris's mother was present with her baby to
see her leave. O'Bannon did not handcuff her and she rode in the
front seat of an unmarked car. (See Exh. C). He even walked
away from her several times. During the ride, O'Bannon asked
Morris who the father of her baby was, and if she had slept Jith

any of her co-defendants. Morris told him it wasn't any of his

-26-



business who she had slept with, but he countered with, "yes,

it is." O'Bannon stated that éverything about her is his business
and that, "I hold your life in my hands." He then asked Morris

to "show me your boobs", and "then I“Ean help yvou". Morris was
extremely upset. She had just left from holding her 3 month old
baby, was suffering from post-partum syndrome, and now she had

to be tormented again by this sex pervert, O'Bannon.

During incarceration at LCDC, Morris was placed in the same
cell as various paid informants. Shelly Williams was an informant
for the Laurel County Sheriff's Department and O'Bannon. Williams
was placed in the same cell as Morris. Williams was later
~subpoenaed by the prosecutor to testify against Morris, Fox and
Efaulkner. Williams is Brandy Lawson's first cousin. Williams
and Lawson were both coerced by O'Bannon, with Williams promised
freedom and a reduction of charges for Lawson for sexual favors.
This conduct was used to induce Morris to make statements out of
counsel's presence, which was a violation of Morris's constitutional

rights. See United States v. Henry, 447 U.S. 264, 65 L Ed 2d

115, 100 S. Ct. 2183 (1980). Even worse, much of what the two
women stated consisted of outright perjury. For example, Lawson
never once witnessed Morris engaged in any drug activity, yet
she testified that she had done so.

Morris reported O'Bannon's misconduct to her state defense
counsel, Mr. Moses. She has been prejudiced and injured by this
officer's harassment and retaliation with harsh sentencing on
charges which were not even federal in nature. When Morris,

approached O'Bannon with his improprieties, he laughed and said,
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"so what". When Morris told others, she always received the
same response, "What can you do, he's the police."

Morris's family and friends, who were all aware of O'RBannon's
sexual misconduct, sent her newspaperfclippings to FCI Tallahassee
regarding his arraignment on criminal information on formal
charges brought by the U.S. Attorney for "intentionally forcing
sexual acts upon a confidential informant -- and witness tampering"
(See Exh. D), precisely the type of criminal behavior to which
Morris was repeatedly exposed and over which she was so damaged.

The Supreme Court has ruled that, "The prosecutor's potential
conflict of interest increases in magnitude in direct proportion
.to the seriousness of the charges of police wrongdoing." See

Newton v. Rumery, 480 U.S. 386, 414. The Newton Court further

held that, "The Government may not prosecute for the purposes
of deterring people from exercising their right to protest
official misconduct and petition for redress‘of grievances."
Id. at 420.

The Sixth Circuit has held in Uhited States v. Allen, 954

F 2d 1160 (6th Cir., 1992), that the prosecutor's decision in
determining which case to prosecute cannot be cased on defendant's
race, sex, religion, or exercise of statutory or constitutional
rights.

While Morris has no direct evidence to establish that the
prosecutor in the federal case was personally aware of O'Bannon's
sexual misconduct against her, a substantial argument can never
theless be made that O'Bannon influenced him to proceed against

T

her, taking a far harsher position against her than those co-
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defendants he favored, such as Lawson, due to her "cooperation"
with his deviant behavior.

Misconduct by investigating law enforcement agents is in-
distinguishable from misconduct by pf;secuting attorneys. See

United States v. Lorefice, 192 F 34 647 (7th Cir., 1999).

There is also the issue that AUSA Smith misrepresented the
fact to the court that Morris had pled guilty on the state charge
to the gun, which resulted in an additional 3 years of prison.
Further, it was unehtical to have signed the Plea Agreement on
December 15, 2003, knowing the gun would be later added in the
PSR to enhance the sentence. AUSA Smith even misrepresents the
facts by attesting on the record at sentencing, "there was a
iarge quantity of methamphetamine" in the room where the (TR
11, R. 176). There was in fact NO actual methamphetamine what-
soever found in the room. Smith even contends that, "We have
not, again, had a factual dispute here" (TR 13, R. 176), which
is also not true.

"For a prosecutor to convey, or even to permit a false
impression, invades the area of due process." See Miller v.
Pate, 386 U.S. 1 (1987).

ABA Standards, 34 Ed, 1993, pg. 855, have stated that a
prosecutor should not institute, cause to be instituted, or permit
the continued pendency of criminal charges in the absence of
sufficient admissible evidence to support a conviction. AUSA
Smith not only did not have admissible evidence to support his
gun enhancement, the evidence would have proven the gun enhgnce—

ment did not apply as he represented to the court. Such behavior
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by a prosecutor is unethical and requires remedial action to be
taken by the court.
Harmless error does not apply once a court finds a violation

of Brady, See United States v. Frost, 125 F. 3d 382-83 (6th Cir.

1997). A defendant need not demonstrate by a preponderance of
the evidence that disclosure of the suppressed evidence would

have resulted in the defendant's acquittal. See Kyles v. Whitley,

514 U.S. 419 (1995).
While a prosecutor is clearly authorized to strike hard

blows in an earnest and vigorous prosecution, he or she is not

at liberty to strike foul ones. See Boyle v. Million,201 F. 34

711 (é6th Cir., 2000); Berger v. United States, 295 U.S. 76, 88,

79 L. EQ 1314, 55 S. Ct. 629 (1935).

The Sixth Circuit has ruled that 1) Criminal prosecution
which would not have been initiated but for vindictiveness 1is
constitutionally prohibited, and 2) The remedy for prosecutorial

vindictiveness is dismissal of the charges or other appropriate

remedies. See Bragan v. Poindexter, 349 F. 3d 476 (6th Cir.,
2001). |

When combined with the lack of any tie to interstate
commerce and the violation of the constitutional prohibition
against double jeopardy, the likelihood that federal criminal
charges were brought based on the vindictiveness of Det. O'Bannon
influencing AUSA Smith to proceed against Morris is substantial
enough to establish cause under the law of the circuit. No
woman should be forced to choose between having sex with an -

undesirable or prison, particularly at the hands of "law
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enforcement".
III. FEDERAL JURISDICTION WAS LACKING TO PURSUE THE CASE.

The indictment in the instant case was fatally defective
because it failed to charge an offenéé with an interstate
commerce nexus. In addition, there was no interstate commerce
nexus available in the instant case upon which to found federal
criminal jurisdiction. As the result, the indictment must be
dismissed and Morris released from federal custody.

Based on Article I, Section 8, Clause 3 of the United States
Constitution, the indictment fails to charge an essential element

of the offense as the "nexus to interstate and/or foreign com-

merce". The Sixth Amendment guarantees every defendant the right

to be informed of the Government's accusation against him. See

Russell v. United States, 369 U.S. 749, 761, 82 S. Ct. 1038,

1445, 8 L. Ed 2d 240 (1962). An indictment is sufficient to
protect this right if it "first contains the elements of the
offense charged and fairly informs a defendant of the offense
which he must defend, and second, enables him to plea an acquit-
tal in bar of futufe prosecutions for the same offense." See

Hamling v. United States, 418 U.S. 87, 117, 94 S. Ct. 2887, 2907,

41 L. E4 24 590 (1970).
Failure to charge an offense and failure to show jurisdiction
of the court are defenses which may be raised at any time. See

Rule 12(b) Fed. R. Crim. Proc.; Government of Virgin Islands v.

Pemberton, 813 F. 24 626 (3rd Cir., 1987).
The charge that interstate commerce is somehow affected s

critical, since the federal government's jurisdiction of this

-31-



crime rests only on that inference and should have been properly

presented to the Grand Jury. See United States v. Hooker, 841 F.

2d1225, 1232 (4th Cir., 1988).

The conviction was reversed where”the bank's lack of member-
ship in the Federal Reserve System precluded the government from
establishing element of offense outlined in indictment in United

States v. Stoddard, 875 F. 24 1233 (6th Cir., 1989). The Sixth

Circuit held that the "district court's jurisdiction in a criminal
proceeding is generally established by the indictment." Id. at
1236.

Jurisdiction cannot be waived and cannot be conferred upon
federal court by consent, inaction or stipulation. See

California v. LaRue, 409 U.S. 109, 112, 93 S. Ct. 390, 34 L. Ed

2d 342 (1972).

In United States v. Lopez, 514 U.S. 549 (1995), the Supreme

Court Held that "Congress had no general riéht'to punish murder
committed within any of the States...and that it was clear that
Congress cannot punish felonies generally...The court's only
qualification was that Congress could enact such laws for places
where it enjoyed plenary powers--for instance, over the District
of Columbia. Thus, whatever effect ordinary murders, or robbery,
or gun possession might have on interstate commerce (or on any
other subject of federal concern) was irrelevant to the question
of congressional power." As the result of Lopez "the constitu-
tionality of assertions of federal jurisdiction over what are
essentially local crimes must be closely scrutinized." F

The defendant's motion to dismiss was granted in United
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States v. Paredes, 950 F Supp. 584, 586-89 (S.D.N.Y., 1986), in

which it was ruled, once the existance of jurisdiction is
gquestioned, the burden of establishing it always rests on the
party asserting jurisdiction. See algo 2A Moore's Federal
Practice at 12-50.

In the instant case, there was no currency, mail, out of
state phone calls or cellular phone calls, no travel out of the
State of Kentucky, no defendants who resided outside of the State
of Kentucky. 1In essence, there was no nexus to interstate
commerce providing no means for the federal government to
constitutionally assert jurisdiction. In reality, the U.S.
‘Constitution only authorizes two "federal" crimes, those being
£reason and counterfeiting. All other crimes are matter of
state jurisdiction, which means that all so-called federal drug
crimes are unconstitutional even if they have some nexus to
interstate commerce, which the instant case- lacks.

In speaking on the authority of the court, it is noted that,
"no authority need to be cited for fhe proposition that, when a
court lacks jurisdiction, any judgment rendered by it is void
and unenforceable, and without any force or effect whatever."

See Hooker v. Boles, 346 F 2d 285, 286 (1965). When rules

providing for relief from void judgments is applicable, relief
is not discretionary matter, but is mandatory. See Orner v.
Shalala, 30 F 34 1307 (Colo. 1994). See also Fed. Rules of
Crim. Procedure 12(h)(3), "Whenever it appears by suggestion of
the parties or otherwise that the court lacks Jjurisdiction qf

the subject matter, the court shall dismiss the action."”
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The district court, therefore, in the instant case, has a
nondiscretionary duty to vacate the void judgment againsf Morris
and release her immediately.

Compounding the magnitude of Coﬁgtitutional error in this
case is the violation of double jeopardy. The Double Jeopardy
Clause guarantees that no person shall "be subject for the same
offense to be twice put in jeopardy of life or limb". United

States Amendment V. As the Sixth Circuit noted in United States

v. Barrett, 933 F 24 355, 360 (6th Cir., 1991), there are three

components to this guarantee: (1). protection against a second

prosecution for the same offense after acquittal; (2) protection

against a second prosecution for the same offense after conviction;

and (3). protection against multiple punishments for the same

offense.

While the federal government has in recent years routinely
engaged in the disturbing policy of prosecuting state cases in
which the state lacked enough evidence to proceed or were of

questionablé merit, (See United States v. Kendrick, 853 F 2d

492 (6th Cir., 1988), to engage in prosecution of the same
conduct in the same time frame after the state has alréady
convicted the individual of the same conduct cannot be anything
other than unconstitutional. Jeopardy is said to "attach" once
a jury is sworn at trial, therefore, a federal prosecution
following a state's dismissal or unpursued criminal charges
against an accused would not be a violation of jeopardy. In the
instant case, however, Morris was convicted of the charges gpd

sentenced before the federal government engaged in the

-34-



rearraignment of her on federal charges on December 15, 2003.
Such a prosecution on the same acts in the same timeframe,
particularly in the absence of any nexus to interstate commerce,
is doubly unconstitutional. ’
Federal courts are courts of limited jurisdiction, deriving
their power solely from Article III of the U.S. Constitution.
To act contrary to its authorizing document cannot be sustained.
All laws, rules and practices which are repugnant to the

Constitution are null and void. See Marbury v. Madison, 5 U.S.

(2 Cranch) 137, 180.
"Where rights secured by the Constitution are involved,
there can be no rule making or legislation, which would abrogate

them." See Miranda v. Arizona, 384 U.S. 436, 16 L Ed 2d 694,

86 S. Ct. 1602 (1966).

IV. THE SENTENCE WAS MISCALCUALTED, UNREASONABLE AND ILLEGAL

The sentence ordered for Morris, as bééed upon AUSA Smith's
misrepresentations‘to the court caused it to be miscalcualted,
unreasonable and illegal.

Thé Supreme Court in Mabry, 467 U.S. 504 (1984) ruled, "We
began by acknowledging that the condictions for a valid plea
presuppose fairness in securing agreement between an accused

and a prosecutor."

In Santobello v. New York, 404 U.S. 257, 298 (1971), the

Supreme Court first addressed the issue where a plea agreement
is broken. The Court ruled that the ultimate relief to be
accorded a defendant is properly left to the discretion of the

trial court. The "core concept" enunciated in Santobello was
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the existance of the Constitutional right of the defendant to
be treated wifh fairness. | “

The prosecutor engaged in bad faith throughout the instant
case. To even have brought the charggs was to disobey his sworn
oath to uphold the U.S. Constitution as previously discussed.
Violations of the oath of office are punishable under Title 18
U.S.C. §1621 for Perjury of Oath of Office, which carries a
five year felony prison sentence and a $2,000 fine.

Everything about the prosecution and sentencing of Morris
appears to have been orchestrated in order to manufacture a
maximum sentence. The PSR admits that the Whitley County case
was not assessed any points for criminal history under USSG
§lBl.3, which refers to §3D1.1.2(d), thus tactly admitting a
violation of double jeopardy (Refer to Addendum to PSR). Morris,
however, was hit with the mandatory minimum sentencing provision
under 21 U.S.C. §841 for those defendants whé.have had one prior
conviction of a felony drug offense of 10 years. To have
stacked the federal prosecution on fop of the state prosecution,
violating Morris's right to a speedy trial in order to be able
to have the state conviction inplace in order to "justify" a
10 year minimum sentence, when such charging authority also
violates the prohibition against double jeopardy defeats the
mandate in Berger against striking "foul blows".

The Sixth Circuit has ruled that where defendant violates
21 U.S.C. §841(a) more than once, for example, posséssing less
than 50 grams of cocaine base on each occassion, sentencing;‘

provisions of §841(b) do not apply, for there is no single
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violation involving "50 grams or more" of cocaine base, even if
the sum total of cocaine base involved all togethef, over multiple
violations, amounts to more than 50 grams; accordingly district
court erred in sentencing defendant t6 life imprisonment pursuant
to §841(b)(1)(A), where district found that conspiracy involved

only 23 grams of cocaine base. See United States v. Winston,

37 F 34 235 (6th Cir., 1994). In the instant case, a Level 30
carries a sentence of 121-151 months in a Category III Criminal
History. This precise issue has been the subject of numerous

cases in the Sixth Circuit for long years. See also United States

v. Rettelle, 165 F 34 489 (6th Cir., 1999); United States v.

.Sandlin, 313 F 3d 351 (6th Cir., 2002). While the defendant in

the Winston case took his charges to trial, the defendant in the

Sandlin case agreed to a plea bargain. The Plea Agreement was
rencdered "ambiguous" by the Sixth Circuit because neither the
indictment nor the plea agreement containedvény factual basis
that could support a finding that Sandlin had manufactured the
fifty gramslin a single instance, aé required to support a
mandatory minimum 10 year term. The Sandlin Court ruled the
district court had erred, Sandlin's plea agreement was made
invalid and his sentence vacated. See Sandlin, 313 F 3d at 354.
The other indication that Morris's sentence was unreasonably
harsh is that the U.S.Sentencing Commission Special Post Booker
Coding Project, prepared as of January 5, 2006, containing
comparisons as published in the Federal Register, indicates that
the average sentence for Drug Trafficking under §2D1.1 is 83 months

Tu

with the median sentence at 60 months (See Exh. E). When this
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public data, as compiled from all federal courts on over 50,000
federal cases, is considered iﬁ the context of the fact that the
evidence in Morris's case indicates that, "There is no physical
evidence in this case" (See Exh. A), the unreasonableness of the
sentence comes into clear focus. There is also the issue that
when the official court documents are reviewed in this case,
the vindictiveness of Detective O'Bannon can be clearly established.
In Exhibit A is contained the papers regarding #33-04-0085,
stating Detective Jason O'Bannon as the officer making the report
in which no quantity of methamphetamine is noted on the form,
however, O'Bannon states Morris is charged with "manufacturing
over 5 grams of methamphetamine" and co-defendant Randy Fox is
Eharged with the "attempt to manufacture over 5 grams of metham-
phetamine". The matter of vindictiveness in this case comes into
play in regards to the prohibition in 18 U.S.C. §3553(a)(6)
regarding "unwarranted sentencing disparitieéﬁ. Detective
O'Bannon's promise of a harsh prison sentence if his victim
resisted his sexual advances is obvious in this case. O'Bannon's
own official paperwork indicates he has "no evidence". Morris
rebuffs O'Bannon and receives 188 months compared to Brandy
Lawson, who does not and as the result, receives a sentence of
84 months, as compared to the national average of 83 months in
Exhibit E. |

One of the mandates of 18 U.S.C. §3553 is for the sentence
to promote respect for the law. Certainly, the behavior of law
enforcement in the instant case does not merit a harsher sentence
for Morris than that of Lawson. '

In regards to the gun enhancement, the Supreme Court has
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ruled in Bailey v. United States, 516 U.S. 137 (1995) that if

the gun is not disclosed or mentioned by offender, then the gun
is not actively employed and is not "used" within the meaning

of the statute. According to United States v. Mills, 29 F 34

545, 546 (10th Cir., 1994), the government may show constructive
possession with circumstantial evidence; dominion, control and
knowledge, in most cases, may be inferred if defendant had
exclusive possession of premises where firearm was found; however,
joint occupancy alone cannot sustain such inference; in cases

of joint occupancy, government must present evidence to show some
connection or nexus between defendant and the fire arm. United

States v. Beverly, 750 F 24 34, 37 (6th Cir., 1984), has ruled

that constructive possession was not established where gun with
defendant's feet during execution of search warrant of another's

residence. United States v. Stevens, 851 F 2d 140, 143 (6th Cir.,

1988), has ruled that "Convicted defendants,hincluding those

who plead guilty, have a due process right to a fair sentencing
procedure which includes the right to be sentenced on the basis
of accurate information. A sentence must be set aside where the
defendant can demonstrate that false information formed part of
the basis for the sentence." AUSA Smith misrepresented to the
court that Morris had pled guilty in the state case to possession
of a gun. This gun had supposedly been found in a couch in a
motel room. There is no mention of a gun in Detective O'Bannon's
paperwork. Morris did not plead guilty to any gun in the state
case. The court used AUSA Smith's misrepresentations on the

T

record to sentence her on the gun enhancement under the guise that

-39~



this "fact" had been admitted by the defendant when this is not
true. The gunnenhancement, therefore, cannot staﬁd, and the
sentence must be reduced accordingly.

In essence, Morris was innocent 6f any gun charge or

enhancement. United States v. Michelsen, 141 F 34 867, 782

n. 3 (8th Cir.), cert. denied, 525 U.S. 942 (1998), has ruled

that a §2255 challenge to illegal sentence cannot be waived;
once who is acutally innocent of a crime may always challenge
an illegal sentence.

United States v. Woods, 986 F 24 669 (3rd Cir., 1993),

cert. denied, 510 U.S. 826, 114 S. Ct. 90, 126 L Ed 58 (1993),

‘has ruled that it is wholly unacceptable to suggest that, because
5 defendant was involved in a drug distribution conspiracy, no
miscarriage of justice occurred in imprisoning him for a period
significantly longer than was appropriate under the law. It is
unacceptable because injustices befall the guilty as well as

the innocent, for justice consists not only of convicting the
guilty, but also of assigning them é lawful and just punishment.

Blakely v. Washington, 542 U.S. 296, 303-304 (2004), has

ruled that the Sixth Amendment prohibits imposition of a sentence
above the legally prescribed maximum based on a fact or facts
neither admitted by the defendant nor found by a jury beyond
reasonable doubt. The relevant "statutory maximum" the Court
clarified, "is not the maximum sentence a judge may impose after
finding additional findings."

Morris was resentenced on 8/10/06 under Booker, the pr?geny

of Apprendi and Blakely. She received a reduction of 10 months
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on a 184 month sentence (reduced from 188 for 4 months already
served); a reduction whiéh fell far short 6f the mandates of the
Supreme Court that "judge found" facts were in essence unconstit-
utional. While defense counsel was iﬁcompetent in not providing
the evidence that Morris had not pled guilty to a gun in the
state case, the court did have a hand in it by indicating, "No
evidence would be required to be presented at this time" (TR 15,
R. 176). The district court has no legitimate business taking
the government's word without question ruling against evidence

in light of the mandate under Article III to be impartial. Per

United States v. Tilton, 714 F 24 642, 644 (6th Cir., 1983), a

"trial judge remains under a duty...to act at all times with a
}View towards soliciting the truth."

There is also the issue that the criminal history category
of IIT placed on Morris were misdemeanors, consisting primarily
of traffic violations serving to overrepreseht her "criminal”
past. The Criminal History Rules have beén fecently changed on
November 1, 2007, through Amendment 12, a guideline amendment
that may apply retroactively to previously sentenced defendants
under 18 U.S.C. §3582(c)(2) by the time this §2255 petition is
heard.

Amendment 12 addresses the use of misdemeanor and petty
offenses in determining a defendant's criminal history score,
when they are counted in §4A1.2(c)(1) and when they are not
counted in §4A1.2(c)(2). Rased on a study, the Commissioner
responded to concerns that (1) some misdemeanors and petty ?ffenses

counted under the guidelines involve conduct that is not serious
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enough to warrant increased punishment upon sentencing for a
subsequent offense; and (2) the presence of a prior misdemeanor
or petty offense in a rare cacse can affect the sentence in the
instant offense in a way that is greé%ly disproportionate to the
seriousness of the prior offense (such as when such a prior
offense alone disqualifies a defendant from safety valve eligib-
i1lity0; and (2) jurisdictional differences in defining misdemeanor
and petty offenses which can result in inconsistency in application
of criminal history points for substantially similar conduct.
The result made the Commission to make three modifications to
§4A1.2(c)(1) and (2). PFirst, the Amendment moves from §4A1.2(c) (1)
to §4A1.2(c)(2) the Fish and Game violations and local ordinance
Violations. Secondly, the Amendment changes the probation criteria
as follows:

".,..0ffense listed at §4A1.2(c)(l) will be counted only

if (A) the sentence was a term of probation of more than

one year or a term of imprisonment of "at-least thirty

days (3); (B) the prior offense was similar to the instant

offense." [emphasis added].

The Cohmissioner states that ﬁhose offenses generally do
not represent conducts criminalized under state laws and they
frequently receive minor sentences for them. The Commissioner

determined that prior misdemeanor and petty offenses that received

such a relatively minor default sentence should not be counted

for criminallhistory purposes.

Based on the amendment/modification being made retroactively
applicable to previously sentenced defendants, Morris requests
that her Criminal History Category be reduced accordingly. ,The

Booker Supreme Court case decision which abolished the mandatory
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sentencing guidelines apply to Morris's motion for this sentence
reduction,‘thus empowering the court to consider the §3553(a)
factors, calculate a new guideline range, and resentence Morris
accordingly.

In United States v. Hicks, 472 F 34 1167 (9th Cir., 2007),

it was held that where, as here, a defendant filed a motion to
reduce his sentence pursuant to 18 U.S.C. §3582(c)(2), which
permits a district court to resentence a defendant whose sentencing
range has been lowered by the Sentencing Commission pursuant to

18 U.S.C. §994(0), the Guidelines must be applied in an advisory
manner. According to the Ninth Circuit's analysis, "a mandatory
system is no longer an open choice", as the result of the Supreme

Court's decision in United States v. Booker, 543 U.S. at 263.

As the result, this court has the discretion, pursuant to the
now advisory Guidelines, to consider the factors set forth in
§3553(a), and calculate a new Guideline rangéiand issue a new
sentence accordingly. |

As the‘result, Morris would thén further be eligible for
the application of the "safety valve" provision in 18 U.S.C.
§3553(£f). See also USSG §5Cl1.2. She is a first-time, non-
violent drug offender, permitting the sentencing court to go
below the otherwise applicable statutory mandatory minimum in

certain cases. See also United States v. Clark, 110 F 34 15, 17

(6th Cir., 1997). 1If the defendant meets all the criteria for
sentencing under the safety valve, and has a base offense of
26 or greater, the base offense level is reduced by two levels.

See USSG §2D1.1(a)(4).
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CONCLUSION

Morris is aware that cause and prejudice must be exhibited
in order to defeat the premise that a claim should have been
raised on appeal, other than that of jurisdiction, which is
always cognizable; however, Morris was not allowed any input
into her appeal and was never permitted to see a copy of the
brief in order to learn what issue or issues may have been raised
on appeal. Therefore, Morris has ample cause to bring all of
the aforementioned issues in her Memorandum of Brief to her

Motion under §2255. See Bousely v. United States, 523 U.S. 614,

118 S. Ct. 1604, 1611, 140 L Ed 24 828 (1998).

Morris contends that she is entitled to an evidentiary
hearing on these issues. In order to be granted an evidentiary
hearing, a habeas corpus petition must allege sufficient facts
which, if true, wouldvsupport the conclusion.of law advanced.

See Townsend v. Sain, 372 U.S. 293, 312, 83 s. Ct. 745, 756, 9

L EA 24 770, 785 (1963). A petition for habeas corpus requires
a hearing unless the motion and the files and records of the
case conclusively show that the prisoner is entitled to no relief.

See Chandler v. United States, 218 F 34 1305, 1330 (11th Cir.,

2000).

Morris has set forth facts in her petition that entitle her
to relief. Therefore, at a minimum, the court should order an
evidentiary hearing in this matter.

Morris also respectfully moves this Honorable Court to
vacate her convictions and sentencing and dismiss the indictment

and release her, hased on prosecutorial misconduct, selective
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and vindictive prosecution, double jeopardy, a lack of probable
causerdue to "no evideﬁce", ineffective énd incompetent céunsel
wrongfully advising her to plead guilty, and a lack of juris-
diction under the limitations set fof%h in the U.S. Constitution
to which this court owes its existance and allegiance. Alterna-
tively, Morris requests the Court to vacate, set éside, or correct
her sentencing as requested in this Brief. Morris also requests
the Court to grant her any other relief to which she may be

entitled in this matter.

Respectfully Submitted,

Date: v 30 ) ﬂ/MM
Mel'inda Morris, Pro Se

#08760-032

Federal Correctional Institution
501 Capital Circle, NE
Tallahassee, Florida 32301

VERIFICATION

I, Melinda Morris, do hereby declare under penalty of
perjury that the facts stated in the foregoing motion are

true and correct to the best of my knowledge.

ellinda Mortis
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